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Abstract

The efforts of the European Union to harmonise copyright are caused by two factors 

1. the need to adjust copyright to digital technology

2. the creation of an internal market for free trade in capital, goods and labour within the European member states

These efforts have resulted in directives on 

· rental- and lending rights, on harmonising the 

· term of protection, and on legal 

· protection of databases

Proposal for the harmonisation of certain aspects of copyright and related rights in the Information Society (dec.1997) 

New standards for authors rights to control the use of their works in respect to 

· reproductions

· communication to the public 

· distribution of hard copies.

The list of exceptions to authors rights is a closed list

In the future licensing agreements will be more important. 

There will be a need for 

· standard licensing contracts

· collective licensing

Introduction

Transition of the Industrial Society into an Information Society.

In the industrial Society the main products are goods, i.e. physical objects like books

· Once sold, the book is in the public domain.

In the information Society the main products are immaterial objects 

· Author may remain in control of access

What is at stake?

· Freedom of access to published information

· The right to preserve the cultural heritage of  digitally published works

· Historical research on the basis of original and undistorted sources

The Internal Market

The European Union was originally the European Economic Community

Objective: Free internal market for capital, goods and labour within the member states

Copyright was seen only from an economic point of view

Literary and artistic works are tradable commodities.

Member states do not share the same cultural and democratic values concerning citizens’ right to access information

Serious implications:

Nothing to counterbalance the interests of authors 

Declaration on Human Rights (art. 19): 

“Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers.”  

Not a strong basis

The Directives

· Rental- and lending rights  (1992)

· Term of protection (1993)

· Protection of databases (1996)

· Harmonisation of copyright (1997) (proposal)
Decision making bodies within the European Union:

· The European Commission

functions as a kind of European government. It has the right to propose new legislation, directives, and is the executive body.

· The European Council 

represents the national governments of the member states. All decisions have to be accepted by the European Council

· The Parliament  

has only limited power. But in certain types of cases (e.g. copyright) the European Council and the Parliament have to agree.

The Directive on Rental- and Lending Rights

Authors have a right to control rental or lending of copies of their works,

Member states may restrict authors rights to control lending 

· provided authors are remunerated for lending

· University and research libraries are usually exempted from remuneration

The Directive harmonising the term of protection

Literary and artistic works are protected during the lifetime and 70 years after the death of the author

Some authors’ associations protested against the extension of the period of protection.

It favours descendants of authors rather than the living ones

The Directive on Legal Protection of Databases 

Often databases contain unprotected information, collected and sorted according to certain principles

How to protect investment?

Many countries do not accept shrink-wrap licences
What is protected is the compilation and sorting of the data, not the data per se
The duration of protection is 15 years after the production or a substantial update

“Sweat of the brow”, a new principle i many European countries 

Serious problem: 

Exclusive right to collect and distribute certain data

Only remedy: 

Rules to secure free competition and cope with firms who abuse a dominant position

Important novelty of the Directive:

Contractual agreements which extend the database producers rights beyond the rights granted in the Directive are null and void

User privileges granted by law should be minimum standards and not to be overruled by contracts

The Proposal for a Directive on the harmonisation of certain aspects of copyright and related rights in the Information Society
The European Commission is attempting to harmonise authors' rights to control 

· use of their works  with respect to reproductions

· communication to the public by electronic means

· distribution of hard copies

The Commission tried to have the main elements inserted into the WIPO Copyright Treaty of 1996

Reproduction rights

Article 2 

· Authors have the exclusive right to authorise or prohibit any reproduction of their works

Problems foreseen with

· cache copies 

· functionality of the Internet

· liabilities

· browsing or viewing 

Article 5(1) makes an exception for:

Temporary acts of reproduction whose sole purpose is to enable

· a transmission in a network between third parties by an intermediary or 

· a lawful use

This exception is the only obligatory exception to the reproduction right

Other exceptions to the reproduction right are optional
Exceptions to reproduction rights:

Analogue reproductions (not sheet music) 

· provided rightholders receive fair compensation

Reproductions on any medium made for the private use

· provided rightholders receive fair compensation

Reproductions made by publicly accessible libraries, educational establishments, museums, or archives, which are not for direct or indirect economic or commercial advantage

The general proviso that rightholders are remunerated may result in additional costs for libraries

Nordic countries: 

Collective remuneration, either the state  provides the funds or remuneration is financed by levies
Communication to the public

Article 3

· Authors have the exclusive right to authorise any communication to the public of their works.

· The rights are not exhausted by any act of communication to the public.

Exceptions to the communication right:

· illustration for teaching or scientific research,

· for people with a disability

· reproduction by the press

· quotations

· public security

· political speeches, public lectures

· religious or official celebrations

· works of architecture or sculpture in public places

· incidental inclusion of a work in other material

· advertising the public exhibition or sale of artistic works

· caricature, parody or pastiche

· demonstration or repair of equipment;

· use of a ... drawing or plan of a building for the purposes of reconstructing the building

· libraries &c. making available works contained in their collections ... not subject to purchase or licensing terms

· certain other cases of minor importance ... provided that they only concern analogue uses...

Conclusion: 

Member States have the option to maintain their  existing exceptions

The move from "collections" to "connections" has obvious advantages, but 

· removes access control from the hands of the library and 

· places libraries and their patrons at the mercy of suppliers and authors

A commercial interest in a work will keep it available

· Use of a work may become too rare to cover the costs

Guarantees of “eternal access” are worthless

· The supplier may go out of business

· The author may withdraw his work

Legal deposit and public access to deposited works becomes vital

All exceptions have to pass the three step test, of the Bern Convention 

The exceptions shall only be applied in 

· certain special cases that 

· do not conflict with a normal exploitation of the work

· do not unreasonably prejudice the legitimate interests of the rightholder

The Bern Convention is open to exceptions.

The list of exceptions of the proposed Directive is closed 

New uses and technical developments have to be dealt with within the framework of licensing contracts.
Practical problems of managing contracts 

There must be developed 

· standard licensing contracts and

· collective licensing

Technical protection

Rightsowners can prevent use of exceptions

Article 6.4 deals with this issue

· Member States shall ensure that the beneficiary of an exception may benefit from that exception
· A Member State may also take such measures in respect digital copying

There is no consensus concerning the interpretation of this article

Distribution right

· National consumption 

The authors’ right to control distribution is only exhausted in the country, were  copies of his work are sold with his consent

His right to control distribution in other countries is unaffected

· Universal or international consumption

The authors’ right to control distribution is exhausted all over the world after the first sale with the authors consent

It does not matter in which country the sale has taken place

Different interests:

Small-language countries: universal consumption

Large-language countries: national consumption

Obvious in terms of publishers interests:

Large-language publishers: 

· division of the world market 

· prevention of  parallel import 

Small-language publishers:

· No world market

The European Commission: 

Regional consumption within the EU

· Publishers get a very strong position

· The interests of the consumers are disregarded.

· Ethnic minorities may be discriminated against

Conclusion

The result of the Directives: 

A considerable strengthening of authors’ rights with respect to:

· remuneration for public lending

· prolongation of the term of protection

· legal protection of databases

· remuneration for reproduction in certain cases

· communication to the public

· distribution rights

The limits to harmonisation:

· Member states were not willing to give up exceptions contained in their national legislation

But

· No new exceptions are allowed

Consequences:

New uses and technical developments have to be dealt with within the framework of licensing contracts.
There will be a need for 

· standard licensing contracts

· collective licensing
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